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In a guardianship relationship there are two parties.  The first party is the guardian.  The guardian is the individual that is the surrogate decision maker.  The guardian will be making decisions and giving informed consent for the ward.  The ward is the incapacitated person.  Only a court can determine if a person is incapacitated.  A doctor’s opinion is generally sought by the court, but only a judge can legally determine incapacity.  

The Utah Probate Code has established two types of guardianship.  The first is called Plenary or Full Guardianship.  A Plenary guardianship transfers all rights from a ward to a guardian.  Due to the prohibitive nature of Plenary guardianship, judges in most district courts are hesitant to grant them.  A Plenary guardianship can be granted, but be prepared for tougher scrutiny from the courts during the petition process.  The second type of guardianship is referred to as Limited Guardianship. Limited guardianship means that a guardian has decision-making authority in limited areas in a ward’s life.  Judges are more open to limited guardianship because there is the feeling that it maintains as many of the ward’s rights as possible.  During the petition process the petitioner/guardian can ask the court to grant them as many limits as they feel is necessary to best assist the ward.  There are essentially five main areas of limited guardianship.  They are as follows:

Medical:  Medical guardianship allows the guardian to make informed consent decisions in the medical arena.  This applies to treatment, medications, hospitalization, surgeries, dental work, etc.  This area is of prime concern because many disabled individuals have difficulty understanding the medical treatment they receive.  More and more hospitals and doctors are questioning a disabled individuals ability to give informed consent.  When seeking guardianship for an individual it is usually imperative that medical guardianship be included.

Habilitation or Habilitative:  Habilitation or habilitative guardianship refers to the training programs and residential programs that a ward is involved in.  For instance, if a ward attends a day program or work placement for job skill development the decisions involved with this would fall under the limit of habilitation. If a ward lives or might live in a residential setting such as a group home or supervised apartment, the decisions involved with this would also be habilitative in nature.  

Education:  Education guardianship refers to decisions made in a school program or education setting.  Programs that a ward will be involved in as they transfer to adult settings would fall under this limit as well.  This is especially important during the ages of 18-22 when transition decisions are being made

Residential:  This limit pertains to the physical environment where a ward lives.  This limit allows the guardian to make decisions about the ward’s living arrangements such as where the ward lives and whom the ward lives with.  

Financial:  Financial guardianship pertains to the financial decisions a ward might have to make.  This might include decisions about how Social Security entitlements are spent, establishing checking accounts and signing leases for apartments.  If a proposed ward has assets that exceed $49,000 or if they own property such as a home, Utah Probate law has determined that a Conservatorship will also need to be established along with a guardianship.  It is possible to petition the courts for both a guardianship and conservatorship at the same time in the same petition.

HOW TO GET STARTED:


If you determine that guardianship is needed for your family member, there are two items you will need to seek.  Both of these items will be filed with the court along with the petition for guardianship.  These items are:

Doctor’s letter:  A Doctor’s letter is a letter that is written by your family member’s physician to the court.  This letter should state clearly what the diagnosis or disability of your family member is.  If the diagnosis or disability is unique it is helpful for the physician to explain the diagnosis.  This letter should also have a statement from the physician that explains due to this disability/diagnosis, a guardianship would be warranted to help the ward make decisions.  The letter must be an original.  This means it must be on the doctor’s letterhead with an original signature.  Faxed copies are not accepted by the courts.  

Psychological Evaluation/Summary:  If you are obtaining a guardianship for a young adult, you can usually obtain this psychological information from the school.  You might already have this evaluation in your own files.  The school generally completes psychological testing every 3-5 years.  The courts do not expect to receive the actual tests, but do want to receive a summary of the testing.  An evaluator will generally write up their results in a summary form.  It is acceptable for the court to receive a copy of this summary.  An original is not necessary.  If you do not have a psychological summary to file with the courts, it would be advisable to get a second letter from a doctor to confirm the incapacity of the ward.     

TWO OPTIONS FOR LEGAL REPRESENTATION:


In the State of Utah the ward in a guardianship proceeding, must always be represented by an attorney.  This is called their Due Process Rights.  These rights can not be waived, even by a judge.  Having attorney representation for the ward also ensures that the ward is not being exploited in this legal proceeding or by the potential guardianship.  There are a number of Family and Elder Law attorneys who will represent a ward in a guardianship proceeding along the Wasatch Front.  In the past, the Disability Law Center has represented wards in guardianship proceedings.  Unfortunately, they no longer provide this service. The Utah Bar Association has a list of attorneys that might be willing to represent a ward Pro Bono.  (Attorneys in Utah must do a certain amount of free legal work to maintain their license.)  Guardianship Associates of Utah also has a program where we assist families in obtaining legal representation for a ward.  

Unlike the ward, the petitioner has a choice regarding attorney representation.  The petitioner can choose to have an attorney to represent them.  If you choose to have an attorney represent you in this proceeding, that attorney will prepare your petition and other necessary paperwork for the court, file the petition and other paperwork with the court and represent you the day of the guardianship hearing.  This is the easiest way to proceed because an attorney does all of the work for you.  It is also more expensive because you are paying for legal representation for both the petitioner and the ward.  If you choose to use an attorney, there are a number of Probate, Family or Elder Law attorneys who can assist you in this process.   Guardianship Associates also has a program where we assist families in obtaining legal representation for the petitioner.  


A petitioner can also choose to represent themselves in a guardianship proceeding.  Acting as your own attorney is called acting Pro Se.  If a petitioner decides to represent themselves or act Pro Se, it is their responsibility to create the necessary documents to be filed with the court.  There are five different documents that are filed with the court in a guardianship proceeding.  These documents include the Petition for Guardianship, Acceptance of Guardianship, Findings of Fact/Conclusions of Law, Order of Appointment and Letters of Guardianship.  It is important that these documents be completed correctly and in the manner the court requires.  There are a number of different agencies that provide training and instruction about acting Pro Se.  The Disability Law Center, Utah Legal Center, Utah Bar Association and the law schools at BYU and U of U all provide training to potential Pro Se Petitioners.  Guardianship Associates of Utah (GAU) also has a program in which we provide a computer disk with all of the documents necessary for a guardianship proceeding.  This disk is set up in a template form.   GAU provides training to complete this disk of documents and other written information about filing the paperwork and how the petitioner should represent themselves the day of the hearing.  This program also includes legal representation for the ward if needed.  


In either approach to guardianship, the court will charge a fee to file the guardianship case.  Currently the filing fee is $360.00.  The courts do have a program in place to have this filing fee waived in special situations.  To qualify for this fee waiver, you will need to provide the court with information that would indicate a financial need to have the fee waived.  This is a program that the court has established and you will need to contact the court directly for further information. 


  To determine which option, Attorney Representation or Pro Se, is best for you, ask yourself some questions:

1. How much time do I have to spend preparing documents for this guardianship case?  Do I have time to spend at the courthouse filing this case?

2. How much money do I have or want to spend on this guardianship case?  

3. Do I feel comfortable addressing the judge myself or would I rather have an attorney speak to the judge for me?

4. Am I comfortable working with computers?  Do I have computer access?

5. Are there any extenuating circumstances regarding the ward or the petitioner? Will the ward oppose the guardianship?  Are the parents divorced and could one of the parents oppose the guardianship? Do divorced parents agree as to who the guardian should be?  

If there are any difficult issues regarding a guardianship case, a judge will generally move the guardianship to the trial calendar so these issues can be discussed in a more extensive and private manner.  If your case is moved to the trial calendar due to extenuating circumstances, it would be advisable for you to hire an attorney for representation. If you strongly suspect that your guardianship case will be a difficult one, it is extremely advisable to hire an attorney to represent you in this matter.

WHEN SHOULD I FILE A GUARDIANSHIP CASE?


Guardianship cases can only be heard and determined by the court once an individual has reached the age of majority (age 18).  Cases CAN be filed prior to an incapacitated person’s 18th birthday, but CANNOT be heard before that person’s 18th birthday.  It is a myth that parents need to get guardianship before their child turns 18.  This is a myth because parents are their children’s legal guardian and have parental rights until their children actually reach the age of majority.  Guardianship Associates of Utah recommends that parents file for guardianship 3 weeks prior to their child’s 18th birthday.  The case will then be on the court calendar to be heard as soon as possible after the ward’s 18th birthday.  Guardianship Associates of Utah also recommends that parents start the entire process 6-8 weeks prior to their child’s 18th birthday.  This allows plenty of time to obtain legal representation if that is their choice or receive the necessary training if choosing to act Pro Se.  

